CONCEPT OF RULE OF LAW

The concept of Rule of Law is that the State is governed, not
by the ruler or the nominated revaes of the people’but by
The law. A cc country that enshrines the Rule of Law would be one
where in the grundnorm of the country, or the basic and core law
from which all other law derives its authority is the supreme

-authority of the State. The monarch or the representatives of the

tegyb@llﬁwﬂ the laws derived from of the grundnorm
and their powers are limited by the law The Klng is ot the law

butthe lawisking. <

- The origins of the Rule of Law theory can be traced back to
the Ancient Romans dunng the formation of the first republic; it

has since been champloned by several medieval thinkers in
Europe such as  Hobbs, Locke and Rousseau through the social
contrAct theory. Indian philosophers such as Chanakya have also
“espoused the Rule of Law theory in their own way, by maintaining
that the King'should be governed by the word of law. The formal
origin of the word is attribufed to Sir. Edward Coke, and is

derived from French phase la principe de legalite’ which means -
 the principle of legality. The firm basis for the Rule of Law theory
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EQUALITY BEFORE THE LAW

While the principle of supremacy of law sets in place the ch
and balances over the government in making and adminjst eck;
law, the Pn’ncipl e of equality before the law seeks to ens e
the law is adriTifiistered and enforced in a just manner, Ilir; -
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In India, the concept of Rule of Law can be traced back to the
Upanishads. In modern day as well, the scheme of the Indian
Constitution is based upon the concept of Rule of Law. The
framers of the Constitution were well familiar with the postulates
of Rule of Law as propounded by Dicey and as modified in its
application to British India. It was therefore, in the fitness of thin gs
that the founding fathers of the Constitution gave due recognition
to the concept of Rule of Law.

The doctrine of Rule of Law as enunciated by Dicey has been
adopted and very succinctly incorporated in the Indian
Constitution. The ideals of the Constitution viz; justice, liberty and
equality are enshrined in the Preamble itself (which is part of the
Constitution). |

The Constitution of India has been made the supreme law of
the country and other laws are required to be in conformity with
it. Any law which is found violating any provision of the
Constitution, particularly, the fundamental rights, is declared
void. The Indian Constitution also incorporates the principle of
equality before law and equal protection of laws enumerated by

Dicey. —— = ol
" The very basic human right to life and personal liberty has also
been enshrined under Article 21. Article 19(1) (a) of the Indian
Constitution guarantees the third principle of the Rule of Law_
(Freedom of Speech and Expression). No person can be
convicted of any offence except for violation of a law in force at
the time of the commission of the Act charged as an offence is
also very well recognized in the Indian Constitution. The
principles of double jeopardy and self-incrimination also found its
nightful place in the Constitution. Articles 14, 19 anw
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independent of the Executive.” ,
in ;ﬁstice R.S. Pathak of the Hon’bleSupreme Court

observed that “It must be remembered that our entj,
constitutional system is founded on the Rul'e of Law, and in any
system so designed it is impossible to conceive of any legitimat,
power which is arbitrary in character and travels beyond the

bounds of reason.”
RULE OF LAW-Part of the Basic Structure of
Indian Constitution |

The Constitution (First Amendment) Act, 1951, shocked the
status of Rule of Law in India. The question which came up for
consideration in Shankari Prasad v. Union of India was whether
the fundamental rights can be amended under Article 368. The
Supreme Court held that Parliament has the power to amend Pat
[T of the Constitution under Article 368 as under Article 13 ‘law’

means any legislative Action and not a constitutional amendment”
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to cxf:__l}rglc rlll_lﬁ(vlilrl,l}_(‘:lllﬂl rights from the scope of the amend;i
pdwer they would have made a clear provision in that behalf %
However, both these cases were overruled by the Aflfzxéailn
in Golaknathv. State of Punjab and it held that Parliament has
no power to amend the Part I11 of the Constitution so as to take
away or abridges the fundamental ri ghts and thus, at the end the
Rule of Law was sub-served by the J udiciary from abridging away.
Howcver, the Rule of Law wag crumpled down with the
Constitution (Twenty-Fourth Amendment) Act, 1971. Parliament
by the way of this Amendment inserted a new clause (4) in Article
13 which provided that ‘nothing in this Article shall apply to any
amendment of this constitution made under Art 368’. It

substituted the heading of Article 368 from ‘Procedure for

. amendment of Constitution’ to ‘Power of Parliament to amend

Constitution and Procedure thereof’. The Amendment not only
restored the amending power of the Parliament but also extended
its scope by adding the words “to amend by way of the addition
or variation or repeal any provision of this constitution in
accordance with the procedure laid down in the Article”.

This was challenged in the case of Kesavananda Bharti v.
State of Kerala, known as Fundamental Rights case. The
Supreme Court by majority overruled the decision given in
Golaknath’s case and held that Parliament has wide powers of
amending the Constitution and it extends to all the Articles, but the
amending power is not unlimited and does not include the power
to destroy or abrogate the basic feature or framework of the
Constitution. There are implied limitations on the power of
amendment under Article 368. Within these limits Parliament can
amend every Article of the Constitution including article can tang
Fundamental Rights. Thus, Rule of Law prevailed.

In Kesavananda Bharti v. State of Kerala , the Supreme
Court States that “Our Constitution postulates Rule of Law in the
sense of supremacy of the Constitution and the laws as opposed
to arbitrariness.” The thirteen Judges Bench also laid down that

. the Rule of Law is an “aspect of the basic structure of the
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The S.K. Shukla v. Jabalpur known as Habeas Corp;
Habeas Corpus case according to many scholars, is ablac ../
on the Rule of Law. The case entails Dicey’s third princjp]e of
Rule of Law. The legal question in this case was whether there;
any Rule of Law over and above the Constitutional RyJe of Lay

and whether there was any Rule of Law in India a

Article 21 of the Constitution regarding Right to life g " fom

The majority Judges held that the Constitution is the mandate

of the Rule of Law, They held that there can not be any Rule of

Law o}:her than the constitutional RyJe of Law. Excluding mord
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